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STAHL, Circuit Judge. Plaintiff-appellant I nvest Al maz

appeals from adverse rulings of the district court regarding
clainms arising out of a failed attenpt to purchase manufacturing
equi prent from def endant - appel | ee Tenpl e-1 nl and Forest Products
Cor poration (“Tenple-Inland”). I nvest Al maz contends that the
district court abused its discretion by failing to order
restitution of funds retained by Tenple-Inland after the dea
col | apsed and by erroneously granting Tenpl e-1nland's notion for
judgnent as a matter of law on Invest Almaz's fraud clains.
Il nvest Almaz also contends that the jury was not properly
instructed on a claim that, in the course of these events,
Tenpl e-1 nl and ai ded and abetted Invest Almz's joint venture
partner, Pathex International Ltd. (“Pathex”), in breaching its
fiduciary duty to Invest Almaz. W affirm
l.

| nvest Al maz, a subsidiary of a Russi an conpany engaged
in dianond mning, was formed for the purpose of investing the
pensi ons and savings of the parent conpany's enpl oyees. I n
early 1993, Invest Almaz becane interested i n devel opi ng a pl ant
to manufacture oriented strand board (“0OSB”), a wood and waf er
resin board used as a construction material. | nvest Almaz's
intent was to build housing for the parent conpany's retired

enpl oyees and also to sell OSB for needed hard currency in the
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export market. After considering the possibility of building a
new plant for this purpose, Invest Almaz canme to the concl usion
that it would be nore cost-effective to purchase the equi pment
froman existing plant in North Arerica and have it transported
back to Russi a.

Wth this in mnd, Invest Almz entered into
di scussions with Pathex,! a Canadi an corporation with expertise
in the field, regarding the formation of a joint venture to
ef fectuate these plans. Under the arrangenent contenpl ated by
the parties, Pathex woul d sel ect and procure suitabl e equi pment
froman existing plant, transport it to Russia, reconstruct and
upgrade the equipnment once transported, and maintain it
thereafter. |Invest Almaz woul d provide the capital, as well as
the land, Ilabor and materials in Russia. During these
negotiations, Pathex allegedly represented that acquiring
sui tabl e OSB manufacturing equi pment would cost nore than $17

mllion.?2

! Sonme of Pathex's actions with respect to these events
wer e undertaken through subsidiaries. For sinplicity, we refer
to these entities collectively as “Pathex” unless otherw se
identified.

2 There is some dispute as to what this estimte was
understood to include. Invest Al maz contends that Pathex quoted
a purchase price of $17.25 mllion. Tenple-Inland argues that
the price was understood to cover purchase, disassenbly and
renovation of the equipnent with only $8 mllion allocated to
the purchase price. We do not consider the difference
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Unbeknownst to Invest Alnmaz, Pathex was at this tine
already engaged in negotiating an option to purchase a
Cl arenmont, New Hanpshire OSB plant from Tenple-Inland (a
Del aware corporation) for $5 mllion. The plant was conplete
and operational, although it had been closed since 1988 because
it could not conpete with newer plants in the North Anmerican
mar ket. The option was structured to all ow Pat hex access to the
pl ant and the site prior to deciding whether to go forward with
the transaction. |In addition, the option gave Pat hex the choice
of purchasing the entire facility, including real estate,® or
only the equi pnent and bui |l di ngs.* Although the opti on agreenment
was finalized on August 5, 1993 -- before the joint-venture
agreenment between |Invest Almaz and Pathex was signed -- its
contents were never disclosed to Invest Al maz.

In |ate Septenmber 1993, representatives from | nvest

Almaz traveled to Canada to finalize the joint-venture agreenent

particularly germane to our analysis, especially as either
esti mate exceeded the price Pathex actually expected to pay.

3 VWile only the equipnent was of interest to I|nvest
Al maz, Pathex was willing to consider taking the real estate --
at no additional cost -- for possible resale. This issue was

left open in the option agreenment because of questions
concerning the value of the real estate and the extent of
envi ronmental contam nation at the site.

4 The option required Pathex to purchase the buildings
because renoval of the equipnment would, in at |east sone
i nstances, require the buildings to be dismantl ed.
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with Pathex. Pat hex arranged with Tenple-Inland for |Invest
Almaz's representatives to tour the Clarenont OSB plant during
their stay, and WVladimr Senkin and Viktor Tikhov, both
engi neers enployed by Invest Almaz, were shown the facility by
Tenpl e-1 nl and enpl oyee Earl Tayl or. Senkin and Ti khov were
given witten information about the plant and afforded
consi derabl e opportunity to inspect the plant's equi pnent and
ask questions of Taylor, although Invest Almaz |ater canme to
believe that the information it obtai ned about the equi pnent was
not entirely accurate, candid or conplete.

| nvest Almaz formally entered into the joint-venture
agreement with Pathex on October 4, 1993. The agreenent
detailed the respective obligations of Invest Almaz and Pat hex,
requiring Invest Almaz to contribute in excess of $21 million in
“investnents and services” to the overall project and Pathex to
contribute alittle | ess than half that amount, all in services.
The agreenent also established a schedule for Invest Alnaz's
paynments. Although the agreenent did not specifically identify
Tenpl e-Inland’s facility as the source of the equipnment that
would be purchased by the joint venture, Invest Almz's
officials testified that they understood this to be the case,
and there is no evidence in the record that any other facility

was under consideration at the tine.
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VWile the final negotiations with Invest Alnmaz were
taking place, Pathex exercised its right wunder the option
agreenment to inspect the Clarenont plant, making a nunber of
visits with its own personnel, comm ssioning a professional
apprai sal of the plant and requesting two assessnents from an
envi ronnental consultant, Aries Engineering (“Aries”). The
apprai sal, received by Pathex in Decenber 1993, reveal ed, anong
ot her things, that the property and buil di ngs were assessed for
tax purposes at $1.6 mllion. The environnental assessnents,
received in March and My 1994, indicated that, while in
operation and subsequent to its closure, the plant had run af oul
of  environnent al regul ati ons, including those governing
wast ewat er di scharges and hazardous materials storage. The
Aries report noted the presence of |ead and other potentially
hazardous substances in site soils and sedi nents, petroleum
rel ated contam nation in the groundwat er, and contam nant stains
on cenment at various locations in the facility. | nvest Al naz
never received copies of any of these docunents from Pat hex, nor
was it informed of the information they contained.

I n March 1994, Pat hex, through a subsidiary, exercised
its option to purchase the equipnent at the Clarenont plant.
Because of the environnmental problenms identified by Aries,

Pat hex decided not to acquire the real estate. The Asset
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Purchase Agreenent Pathex and Tenpl e-1nland executed provided
for $2 mllion to be paid at the closing and the remaining $3
mllion to be remtted in the formof a non-recourse prom ssory
note, > payable in three installments. The parties al so executed
a Security Agreenent, giving Tenple-Inland a security interest
in the equipnment. Invest Almaz was not informed by Pathex of
the terms of the Asset Purchase Agreenment or the Security
Agr eenent .

| nvest Almaz alnobst immediately failed to nmeet the

schedul e of paynments laid out in the joint-venture agreenent,?®

al though it did eventually transfer over $6 mllion to Pathex
pursuant to that agreenent. O this amount, Pathex paid
approximately $2.3 mllion to Tenple-Inland and used the

5 Al t hough the prom ssory note indicates that there is

no recourse to Pathex, this provision is inconsistent wth
| anguage in the acconpanyi ng Security Agreenment, which provides
that, in the event of default and foreclosure, Pathex woul d
remain liable for any deficiency (and also could recover any
surplus). Because the prom ssory note specifically states that,
if there is a default, “Payee [Pathex] shall |ook to the
security interests referenced in the . . . security agreenent

for satisfaction of paynent of any anmobunts due”, we think it
likely that the Security Agreenent |anguage would control.
However, resolution of this anomaly is not ultimtely necessary
to our anal ysis.

6 The first two installnments required by the agreenent
were $7.22 mllion in Novenber 1993 and $5.5 million in February
1994. The record indicates that Invest Almaz's first paynent
was made in February 1994 and was for only $1.3 mllion. A
second paynent of $3.5 mllion was nmade in March 1994 and two
smal | er paynments were nmade in the fall of 1994.
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remai nder for other purposes.’” The bulk of the funds paid to
Tenpl e-1 nl and went towards the $2 million down paynment required
by the Asset Purchase Agreenment. Subsequently, and in part as
aresult of Invest Almaz's inability to nmake its own paynents to
the joint venture, Pathex failed to make the three installnents
required by the Agreenent. After negotiating a series of
extensions with Tenple-Inland -- and paying Tenple-Inland a
further $300, 000 in delinquency paynents -- Pathex defaulted on
t he debt.?®

The Security Agreenent gave Tenple-Inland the right to
foreclose on the equipment to satisfy the debt in the event of
a default by Pathex. The Agreenent al so specified that, in the
event of foreclosure, Tenple-Inland would have to account to
Pat hex for any surplus resulting from the sale, while Pathex
woul d be responsible for any deficiency. Tenple-Inland chose

not to forecl ose, however. I nstead, Tenple-Inland and Pat hex

! Approximately $1.5 mIlion of the I nvest Al maz paynents
were diverted, at Invest Almaz’'s request, to a third party,
Burnell Limted, for purposes which are the subject of dispute.
The record does not detail the disposition of the renainder,
al t hough Charles Kosa, former President of Pathex, testified
t hat what was not paid to Tenple-Inland pursuant to the Asset
Purchase Agreenent was used to defray other costs associ ated
with inspecting and purchasing the plant and inplenenting the
joint-venture agreenent.

8 The final extension negotiated between Pathex and
Tenpl e-1 nl and ran out on Decenber 2, 1994.
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negotiated a “Miutual Release and Cancellation of Debt” (the
“Mutual Rel ease”). Under the Mutual Rel ease, Pathex's $3 million
debt was cancell ed, and Tenple-Inland regained title to the
purchased assets. Tenple-Inland also was allowed to retain the
$2.3 million in paynents already made by Pathex. In addition,
each party gave up any clains it mght have had against the
ot her arising out of the Asset Purchase Agreenent and associ at ed
docunents. The Mitual Release was executed by Pathex on
Decenmber 13, 1994. Although Invest Almaz was informed at the
time that Pathex was “term nating” the project, Invest Al maz was
not involved in the discussions concerning the Mitual Rel ease
and was never infornmed of its ternmns.

In late 1996, attorneys representing Invest Al naz
contacted Pathex in an effort to determ ne what had becone of
the funds Invest Almaz contributed to the joint venture.
Shortly thereafter, however, Pathex filed for bankruptcy.
| nvest Al maz commenced the present action agai nst Tenpl e-1nl and
in August 1997, filing a conplaint that initially included only
an unjust enrichment count. The conplaint was anmended in
Oct ober 1997 to include an allegation that Tenple-Inland had
ai ded and abetted Pathex in breaching a fiduciary duty to I nvest

Almaz. Nearly two years later, in June 1999, Invest Al maz was
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all owed to anend its conplaint once again, this tine to add a
f raudul ent conceal nent count.

The fraud and ai di ng and abetting clains were tried to
ajury while the unjust enrichnment count was tried to the court.
The trial took place in Decenber 1999, before Mgistrate Judge
James Muirhead.® At the end of plaintiff’s case, Tenple-Inl and
nmoved for judgnent as a matter of law on the fraud and ai di ng
and abetting clains. I nvest Almaz, in its response, sought
recognition that its fraud count al so enconpassed a theory that
Tenpl e-1nl and made affirmati ve m sstatenents to Invest Al maz.
Magi strate Judge Miirhead refused Invest Almaz's request to
include an affirmative fraud count in the case and granted
Tenpl e-1nland's motion for judgnent as a matter of |aw on the
exi sting fraudul ent conceal nent count. The magi strate judge
denied Tenple-Inland's nmotion with respect to the aiding and
abetting count and that count went to the jury. The jury
subsequently found in favor of Tenpl e-Inland.

On February 8, 2000, the mmgistrate judge issued a
Mermor andum and Order denying Invest Almaz's unjust enrichnent

claim The sane day, final judgnent was entered, incorporating

9 Magi strate Judge Miirhead exercised jurisdiction over
the case by consent of the parties, pursuant to 28 U S.C. 8§
636(cC).
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the magistrate judge's orders and the jury's verdict. Thi s
appeal followed.
1.

On appeal, Invest Almaz challenges the magistrate
judge's rulings with respect to the unjust enrichnent and fraud
claims and his instructions to the jury with respect to the
ai ding and abetting claim For the reasons set forth bel ow, we

affirmthe judgnment of the district court in all respects.
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A. Unj ust Enri chnent

It is undi sputed that when the dust settled on Invest
Almaz's failed attenpt to purchase the Clarenmont plant, Tenple-
Inland held title to the plant and also retained the
approximately $2.3 mllion in paynments it had received from
Pat hex. The question on appeal 1is whether, wunder the
circumstances, the magistrate judge erred in concluding that
Tenpl e-1 nl and was not unjustly enriched by this outcone. 1°

I n New Hanpshire common |aw, “[t]he doctrine of unjust
enrichment is that one shall not be allowed to profit or enrich
hi msel f at the expense of another contrary to equity.” Cohen v.

Frank Developers, 1lnc., 389 A 2d 933, 938 (N H 1978). A

def endant is unjustly enriched, and a plaintiff is entitled to

10 The body of this opinion analyzes in detail Invest
Almaz's restitution argunments under New Hanpshire common | aw
principles. However, Invest Almaz's brief also presses a second
claim for restitution premsed on section 201(1) of the
Rest at ement (Second) of Restitution. Section 201(1) provides
that “[w]lhere a fiduciary in violation of his duty to the
beneficiary transfers property or causes property to be
transferred to a third person, the third person, if he gave no
value or if he had notice of the violation of duty, holds the
property upon a constructive trust for the beneficiary.”

The magi strate judge rejected this claimon the alternative
grounds that: (1) it was not clear that a New Hanpshire court
woul d adopt the principle contained in section 201(1); and (2)
| nvest Almaz had failed to prove that Tenple-Inland either had
notice of Pathex's wongdoing or failed to provide value.
Fi ndi ng nothing in Invest Almaz's concl usory argunents on appeal
sufficient to disturb the magi strate judge's ruling with respect
to this theory of recovery, we affirm the magi strate judge's
conclusion for the reasons set forth in his opinion.
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restitution, when the court determ nes that the defendant has
“received a benefit and it would be unconscionable for the

defendant to retain that benefit.” Nat'l Enploynent Serv. Corp.

v. Osten Staffing Serv., Inc., 761 A 2d 401, 406 (N. H 2000).

Of relevance in this case, a plaintiff in an unjust enrichment
case need not prove that the defendant obtained the benefit
t hrough wrongful acts; passive acceptance of a benefit may al so

constitute unjust enrichnment. R Zoppo Co. v. City of

Manchester, 453 A . 2d 1311, 1313 (N.H 1982); see also Petrie-

Clemons v. Butterfield, 441 A 2d 1167, 1172 (N. H. 1982) (" Unjust
enri chment may exi st when an individual receives a benefit as a
result of his wongful acts, or when he innocently receives a
benefit and passively accepts it.”). Nor does unjust enrichment
require a contractual relationship between the plaintiff and

defendant. Presby v. BethlehemVill. Dist., 416 A.2d 1382, 1383

(N.H 1980). However, nmore than a noral claimfor reinbursenent
is required for restitution to be justified. Cohen, 389 A 2d at
937. Instead, “[t]here nmust be sone specific |legal principle or
situation which equity has established or recognized to bring a
case within the scope of the doctrine.” 1d. Finally, in
determining the extent to which a defendant nmay have been

unjustly enriched, “the focus is not upon the cost to the
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plaintiff, but rather it is upon the value of what was actually

received by the defendants.” R. Zoppo Co., 453 A 2d at 1314.

The magi strate judge found that, because |Invest Al nmaz
was the source of the $2.3 mllion paid to Tenple-Inland by
Pat hex, Invest Almaz had conferred a “benefit” on Tenpl e-Inl and.
However, he concluded that equity did not entitle Invest Almaz to
restitution for two reasons. First, he found that Tenple-Inland
ei ther provided value for or was otherwise legally entitled to
retain all of the $2.3 mllion it received from Pathex. One
mllion dollars of this anount represented option paynments
($700,000) mde prior to the sale!* or delinquency paynents
($300,000) made after the closing to avoid a default on the
prom ssory note. The nagistrate judge found that Tenple-Inland
gave full value for these amobunts, by keeping the plant off the
mar ket during the option period and by agreeing to extend the
paynment schedule after the sale, and was not required to return
them A further $320,000 was not subject to restitution because

it defrayed a paynent Tenple-Inland was required to nmake to

1 Pat hex paid $150,000 for the initial option with the
right to extend for four nmore nonths for $100, 000 per nonth.
Tenmple Inland ultimtely allowed Pathex to extend the option
still further for another $150,000, resulting in a total of
$700,000 in option paynents being nade to Tenple-Inland.
Pursuant to the option agreenent's terns, that anmount was
credited towards the $2 mlIlion down paynment required by the
Asset Purchase Agreenent.
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General Electric (“GE") if the equipment was renoved from the
plant, as Invest Alnmaz's plans required.'? Wth respect to the
remai ni ng $980, 000, the magi strate judge relied on the principle
t hat a payor typically cannot recover in restitution froma payee
who accepts a paynent in satisfaction of a third party’s debt --
even if it turns out the payor nade the paynent by m stake. See

United States v. Bedford Assocs., 713 F.2d 895, 904 (2d Cir.

1983) (holding that restitution is not available against a
def endant “where the defendant has received the paynent in good
faith and used it in satisfaction of the debt of a third person

to the defendant”); Equilease Corp. v. Hentz, 634 F.2d 850, 853

(5th Cir. 1981) (“It is patently unfair to require an innocent
payee who has received and used the noney to satisfy a debt to

repay the noney.”). See generally G eenwald v. Chase Manhatt an

Mort gage Corp., No. 00-1447, _ F.3d ___, slip op. at 7-10 (1st

Cir. March 2, 2001) (analyzing and applying this principle in a

case involving Massachusetts |aw). Because Tenple-Inland

12 This paynent was mnade pursuant to a tax benefit
transfer agreenent executed in 1981 by GE and the prior owner of
the facility. The agreenent provided GE with certain tax
benefits if the equipnment remained in use at the plant for
fifteen years. \When Tenple-Inland sold the equi pment to Pat hex
for renoval to Russia, GEincurred a tax liability in the anount
of $320, 000 that Tenple-Inland was required to reinmburse. The
magi strate judge found this expense chargeabl e agai nst [ nvest
Al maz because it would not have been incurred if Tenpl e-Inland
had sold the plant to a buyer that did not intend to renpve the
equi prment .
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i nnocently received the noney as partial paynent on Pathex's
debt, the magi strate judge reasoned, Tenple-Inland was entitled
to keep it.

In the alternative, the magistrate judge held that
I nvest Almaz's restitution claimfailed because I nvest Al maz had
introduced no evidence denonstrating that Tenple-Inland was
unfairly advantaged by the outcome resulting from the Mitual
Rel ease. [Invest Almaz coul d have net its burden, the magistrate
j udge suggested, with evidence establishing that a sale of the
secured assets (the equipnent) would have yielded an anount
| arger than the $3 mllion Pathex still owed on the prom ssory
note. Under the Security Agreenment and New Hanpshire |aw, any
such excess would have been returned to Pathex and potentially
coul d have been recovered by Invest Al maz. However, the court
found that Invest Alnmaz had “failed to present any evi dence t hat
the equi pment could have been sold at auction for an anpunt
greater than the . . . debt owed by Pathex.” In the absence of
such evidence, it was “neither unreasonabl e nor unconsci onabl e to
all ow Tenple Inland to retain both the collateral and the funds
[ Pat hex] paid . . . .7

Fam | i ar standards govern our review of the magistrate
j udge's concl usions. The factual findings underlying the

magi strate judge's determ nation are reviewed for clear error.
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Fed. R Civ. P. 52. By contrast, the nagistrate judge's
“articul ation and application of |egal principles is scrutinized

de novo.” Texas P.R.. Inc. v. Dept. of Consuner Aff., 60 F.3d

867, 874 (1st Cir. 1995). As a corollary of the latter
principle, findings of fact “predicated upon, or induced by,
errors of law . . . wll be accorded dimnished respect on

appeal .” Dedham Water Co. v. Cunberland Farnms Dairy, Inc., 972

F.2d 453, 457 (1st Cir. 1992). Finally, to the extent that the
ultimate decision in a restitution case rests on a judgnent
regardi ng the equities of the case, rather than application of an
established rule of restitution,?!® that exercise of judgnent is
reviewed only for abuse of discretion, reflecting our viewthat
the finder of fact “who has had first-hand exposure to the
litigants and the evidence is in a considerably better position
to bring the scales into balance than an appellate tribunal.”

Texas P.R., 60 F.3d at 875 (quoting Rosario-Torres v. Hernandez-

Col on, 889 F.2d 314, 323 (1st Cir. 1989)); see also Pella W ndows

& Doors, Inc. v. Faraci, 580 A .2d 732, 733 (N.H 1990) ("Unless

13 We have recently noted that, although “[t]he origins
of unjust enrichment actions largely lie in equity,” many
restitution decisions involve the application of restitution
“rules,” such as those articulated in the Restatenent of
Restitution (1936), rather than purely equitable judgnents as to
the fair or just result. Greenwald, slip op. at 12. To the
extent that a decision relies wupon the “articulation and
application” of such rules, a less deferential standard of
review is arguably appropriate. See Texas P.R., 60 F. 3d at 874.
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it is unsupported by the record, we generally defer to the trial
court's determ nation as to whether the facts and equities of a
particul ar case warrant [restititution].”).

Bearing in mnd the foregoing, we conclude that |nvest
Al maz has not denonstrated that the magi strate judge abused his
di scretion in ruling for Tenple-Inland on the unjust enrichnment
claim Invest Almaz’s argunent that the magistrate judge
i mproperly anal yzed the val ue Tenpl e-1nl and provi ded and costs it
incurred is largely conclusory and, with one exception, wholly
wi thout nerit.* Wth respect to the $1 million in option and
del i nquency paynents nmade by Pathex, Invest Alnaz states only
that there is “no evidence that Tenple-Inland gave up a thing” in
exchange for these funds. This assertion is directly at odds
with the mgistrate judge's finding that Tenple-Inland did
provi de t he bargai ned-for consideration, inthe first instance by

keepi ng the plant off the market for the agreed period of time®®

14 In its preface to the argunents analyzed in the body
of this opinion, Invest Almaz contends that the court should not
have even attenpted an independent analysis of costs incurred
and val ue provided because an internal menorandum from Tenpl e-
I nland" s financial officer showed a “profit” on the transaction
of $1,478,156. This is frivolous. As Tenple-Inland correctly
not es, such internal calculations of cash flow are not
equi valent to a |egal analysis of the benefits and burdens
resulting froma transaction.

15 | nvest Almaz nmkes nuch of the fact that no other
purchasers appeared during the option period. However, Invest
Almaz cites no precedent, in New Hanpshire or elsewhere,

-19-



and in the second by extending the deadline for Pathex to make
paynments under the Asset Purchase Agreenent. |Invest Al maz does
not suggest that the magistrate judge was wong in finding that
Tenpl e-Inland fulfilled its obligations under the two agreenents.
Nor does Invest Alnmaz point to any evidence indicating, for
exanple, that the anount paid by Pathex for the option was
grossly unfair. Under the circunstances, we see no reason to
conclude that the magi strate judge erred in finding that Tenpl e-
I nl and “gave full value” for the $1 mllion received under the
opti on agreenment or the subsequent extension paynents.

So too, Invest Almaz provides no convincing reason for
us to conclude that the magistrate judge erred in allow ng
Tenpl e-Inland to retain a further $320, 000 because of the paynent
made to GE. Invest Almaz's sole argunent is that the nmagistrate
judge inproperly credited the testinony of George Vorpahl,
Tenpl e-1nland' s general counsel, who stated that the paynment
woul d not have been required if the equi pmrent were sold to nost
ot her buyers, over that of Stacey Cooke, a financial analyst at
Tenpl e-1nl and, who stated that the paynent would have been
required no matter who purchased the property. Had the

magi strate judge relied on the proper testinony, |nvest Alnaz

supporting its argunent that Tenple-Inland therefore failed to
“give value” in exchange for the paynents.
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contends, he would have concluded that the payment was not
attributable to this particular sale and therefore could not be
of f set agai nst the paynments Tenple-Inland received. W are not
inclined to second-guess the nmagistrate judge's reasoned
concl usi ons concerning the credibility of conpeting testinony,
especially as Invest Almaz gives us no reason to believe that the
magi strate judge's decision was in fact incorrect.

Wth respect to the remining $980, 000 paid to Tenpl e-
I nl and, Invest Almaz first suggests that New Hanpshire | aw does
not recognize the principle that a payor cannot recover in
restitution froma payee who accepts a paynent in satisfaction of
the debt of a third party. Invest Almaz is incorrect. See
W nsl ow v. Anderson, 102 A. 310, 312 (N. H 1917) (holding that,
where plaintiff mstakenly overpaid the creditor of a third
party, and the anount of the overpaynent was i nnocently accepted
by the creditor as paynent for additional debts owed by the third
party, equity would not require creditor to refund the anmount of
t he overpaynment; plaintiff's only cause of acti on was agai nst the
third party, who benefitted fromthe m stake).

| nvest Almaz’ s second and nore conpel ling contentionis
that the factual circunstances of this case counsel against

application of the foregoing rule to offset the $980, 000 paynent.
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| nvest Almaz correctly notes that there is no indication in the
cases <cited by the mmgistrate judge that the innocent
creditor/defendant ultinmately received nore than the third-party
debt or owed. The sanme appears to be true of Wnslow As a
result, the possibility of the defendant enjoying a double
recovery was not presented in these cases; the only issue before
each court was whether the plaintiff could get his noney back
from the innocent defendant who was actually paid or had to
pursue the (unintentionally benefitted) third-party debtor
i nst ead. By contrast, Tenple-Inland ultimately received noney
fromlnvest Alnmaz (via Pathex) and the facility from Pathex. To
the extent that this resulted in Tenple-Inland recovering nore
t han the ampbunt it was owed by Pat hex, Invest Al maz argues, these
cases do not preclude Invest Almaz from obtaining restitution.

| nvest Almaz's argument has a certain logic and i s not

wi t hout precedential support. See Strubbe v. Sonnenschein, 299

F.2d 185, 192 (2d Cir. 1962) (holding, as an exception to the
general rule, that restitutionis justified to the extent that a
payment to a third party's creditor “exceed[s] the amount due

[the creditor] from[the third party]”); see al so Bedford Assoc.

713 F.2d at 904 (distinguishing a case in which the creditor
ultimately received |less than the total amount it was owed from

situation posed by Strubbe). However, accepting arguendo that
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I nvest Almaz is correct, we think it evident that winning this
poi nt does not conclusively resolve the issue in Invest Almz's
favor. If Invest Almaz can potentially recover the excess
Tenpl e-1 nl and recei ved over Pathex's debt, the question becones
whet her, as a factual nmatter, Tenple-Inland actually has
recovered nore than it was properly owed by retaining the plant
plus the $980, 000. The magistrate judge, in his alternative
hol di ng, concluded that this had not been established. As a
result, all Invest Almaz’s argument acconplishes is to nake the
third part of the magistrate judge s offset analysis contingent
on his assessnment of whether Tenple-Inland recovered nore than
was equitable as aresult of the Mutual Rel ease. Accordingly, we
turn to that question.

| nvest Almaz raises two challenges to the nmagistrate
judge's analysis of the outcome of the Miutual Release. First,
| nvest Almaz argues that, by requiring Invest Almaz to offer
proof that the value of the plant at auction woul d exceed the $3
mllion remaining on the prom ssory note, the magistrate judge
“introduced an elenment that sinply is not part of a claim of
unjust enrichment, and then assigned Invest Al nmaz the burden of
proof on that elenment.” Invest Almaz offers no support for this
position and we find it unpersuasive. |In order to establish that

Tenpl e- 1 nl and was unjustly enriched, I nvest Almaz plainly had the
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burden of proving the extent to which Tenple-Inland was

benefitted by the transaction in question. See, e.qg., Moyore v.

Kni ght Founds., Inc., 444 A.2d 546, 547 (N.H 1982). W see no

error in the magistrate judge's nethodol ogy, which used the
anount that could be realized in a foreclosure sale as the
benchmar k of the value of the plant at the tine Pat hex defaulted.
To the contrary, that approach is substantially in accord with
ot her cases using the market value of property to neasure the

extent to which a party may have been unjustly enriched. See

Petrie-Cl enons, 441 A .2d at 1172 (hol ding that, where plaintiffs
sought restitution for inprovenents made to prem ses | eased from
def endants, the “appropriate basis for determ ning the anmount of
the defendant's benefit is the difference between the market

val ue of the realty before and after the i nprovenents”); see al so

Moore, 444 A 2d at 547 (reversing restitution award to plaintiff
for i nprovenents nmade to house prior to purchase where “plaintiff
present ed no evidence as to any increase in the fair market val ue
of the real estate . . .”). The magistrate judge's approach al so
strikes us as reasonable in light of the terns of the Security
Agreenment, which specified that Tenple-Inland could retake and
sell the collateral in the event of a default and apply the net
proceeds (after deducting the costs of the sale) towards the

ampunt due on the note. Under this provision, there would have
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been no question of a surplus arising unless the net proceeds of
a foreclosure sale, after costs, exceeded the remaining
i ndebt edness. 16

| ndeed, the mgistrate judge's approach could be
consi dered generous to I nvest Almaz's case, because it assigns no
value to what Pathex and, indirectly, Invest Al maz, gained by
avoi ding foreclosure. Under the Security Agreenent, if the
anmount realized at auction had been less than the $3 mllion
remai ning on the note, Pathex could have been liable for the
defi ci ency. Agreeing to the Mitual Release avoided the
possibility of such a deficiency being assessed agai nst Pat hex.

| nvest Almaz's second argunent on this point is that
the magi strate judge inproperly failed to consider the evidence

it did present concerning the value of the plant's assets at the

time of the default. Invest Almaz's evi dence showed that, in My
1996, Tenple-Inland entered into an agreenent to sell the
Claremont plant for $5 mllion to another buyer, Ced-O, Inc.

(“Ced-Or"). The transaction ultimately fell through, for reasons

the parties do not explain. At trial, Invest Almaz offered this

16 As the magi strate judge noted, this would al so be the
result under the applicable provisions of the New Hanpshire
Uni f orm Commerci al Code. See N.H Rev. Stat. Ann. § 382-A:9-504
(di scussing secured party's right to di spose of collateral after
default and the order in which the proceeds of disposition are
to be applied).
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evi dence in support of its contention that the val ue of the plant
was approximately $5 mllion in Decenmber 1994, when Pathex
defaulted. The magi strate judge rul ed the evidence i nadm ssi bl e,
suggesting that significant changes in the economc climte
during the intervening period, of which he took judicial notice,
rendered the |later transaction irrelevant to the value of the
pl ant at the earlier tine.?’

On appeal, Invest Almaz contends that the nmagistrate
judge improperly “chose to rely on personal and anecdotal
experience outside the record” in making his ruling on the
evi dence. According to Invest Alnmaz, whether prices were

depressed in 1994, and whether the econony had begun to inprove

1 Wth respect to the econom c conditions at the tine of
the default the magistrate judge stated:

I n 1995, when every big bank in this state had gone
down the tubes, when people -- when the real estate
price, when all other prices in this state were
incredi bly depressed, a fact of which | cannot but
take judicial notice because | lived here during that
time -- and in fact | practiced commercial litigation
during that tinme and had enough | ender liability cases
to fill file drawers and tried those cases. You know
it's snoke and mrrors to say you woul d have sol d t hat
equi pment for $3 mllion.

Shortly thereafter, when I nvest Almaz's counsel pressed the Ced-
Or agreenent, the magistrate judge added:

What sonebody is willing to pay a year or two later in
an economc climte which had hit the bottom and was
on its way up is not evidence of what sonebody would
have paid at a foreclosure sale in 1995.
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by 1996, are questions “subject to reasonable dispute,” and
t herefore not proper subjects of judicial notice under Fed. R
Evid. 201. See Fed. R Evid. 201(b) (“Ajudicially noticed fact
must be one not subject to reasonable dispute in that it is
either (1) generally known within the territorial jurisdiction of
the trial court or (2) capable of accurate and ready
determination by resort to sources whose accuracy cannot

reasonably be questioned.”); see also Coalition for the Pres. of

Am_ Brake Drum & Rotor Aftermarket Mrs. v. United States, 15 F.

Supp. 2d 918, 928 (Ct. Int'l Trade 1998) (refusing, pursuant to
Fed. R Evid. 201, to take judicial notice of the fact that the
econony grew and |light auto sales increased in 1996). As a
result, Invest Alnmaz argues, the nmagistrate judge's reliance on
this information as a basis for rejecting the Ced-Or evidence

constituted an abuse of discretion. See United States v.

Pitrone, 115 F.3d 1, 7 (1st Cir. 1997) (stating that decisions
regarding adm ssibility of evidence are reviewed for abuse of

di scretion); see also United States v. Roberts, 978 F.2d 17, 21

(1st Cir. 1992) (noting that an abuse of discretion nay be found
“when a relevant factor . . . is overlooked, or when an i nproper
factor is accorded significant weight . . .”").

We find Invest Almaz's argunent unavailing. To begin

with, we are not convinced that the magistrate judge had any
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obligation to nmeet the judicial notice requirements of Fed. R
Evid. 201 under the circunstances presented here. As Fed. R
Evid. 104(a) and 1101(d)(1) make clear, Fed. R Evid. 201
typically does not apply to facts considered by a court when
ruling on the adm ssibility of evidence. See Fed. R Evid.
104(a) (stating that, when deciding “[p]relimnary questions
concerning . . . the adm ssibility of evidence[,] . . . [the
court] is not bound by the rules of evidence except those with
respect to privileges”); Fed. R Evid. 1101(d)(1) (stating that
t he Federal Rul es of Evidence, except with respect to privileges,
are “inapplicable . . . [to] [t]he determ nation of questions of
fact prelimnary to adm ssibility of evidence when the issue is

to be determ ned by the court under Rule 104"); see also 21

Charles Alan Wight & Kenneth W Graham Jr., Federal Practice

and Procedure 8§ 5103, at 479 (1977) (“Where the judge is taking

judicial notice of a fact for the purpose of ruling on the
adm ssibility of evidence, he may do so without regard to Rule
201.”7). Nor do we consider Invest Almaz's summry argunent that
the state of the New Hanpshire econony is “subject to reasonable
di spute” persuasive as to whether the requirenments of Fed. R
Evid. 201(b), even if applicable, were violated in this instance.

However, we need not reach the judicial notice issue,

as we concl ude that the nmagi strate judge's finding that val ue had
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not been established is supportable even if the magi strate judge
erred in considering the state of the New Hanpshire econony. The
fact that the Ced-Or transacti on occurred nearly ei ghteen nonths
| ater would undercut its probative value in any event, as woul d
the fact that the Ced-Or deal ultimately fell apart. We find in
the record no corroborative evidence, such as expert testinony,
supporting I nvest Almaz's contention that the Ced-Or price of My
1996 was a good indicator of the plant's value in Decenber 1994.
Absent such evidence, we think the magistrate judge reasonably
coul d have concluded that the nere fact of the Ced-Or transaction
was i nhadequate to establish the value of the plant.

Havi ng accepted the magi strate judge' s concl usion that
| nvest Almaz did not establish that the plant's val ue exceeded
the $3 mllion owed on the prom ssory note, Invest Almz's
restitution claim fails under either prong of his analysis.
Absent proof that Tenpl e-Inland recovered nore than it was owed,
| nvest Almaz's argunent that it is entitled to recover the | ast
$980, 000 of the amount paid by Pathex evaporates, for reasons
al ready di scussed. G ven our agreenent with the remai nder of the
magi strate judge's anal ysis of value given and costs incurred by
Tenpl e-1nland, there is no “enrichment” left on which an unjust
enri chment claimcould be prem sed. |In addition, Invest Almz's

failure to introduce adequat e evi dence regardi ng the val ue of the
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pl ant precludes its restitution claim on a nore fundanmental
| evel : without adequate evidence of the value left in Tenple-
I nland' s hands at the end of the day, there is no proof that
Tenpl e-1 nl and experienced a net benefit even if the magistrate
judge's various offsets were disregarded. Affirmance is
justified on either ground.
B. Fraud

On appeal, Invest Almaz chall enges both the magistrate
judge's denial of its belated notion to add an affirmative fraud
count to its conplaint and the magi strate judge's ruling granting
Tenpl e-1nl and judgment as a matter of law on its fraudul ent

conceal nent count. We treat each in turn.
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1. Refusal to Allow Il nvest Almaz to Add Affirmati ve
Fraud Count

As previously noted, Invest Almaz did not assert its
affirmative m srepresentation claim until very late in the
proceedi ngs. No allegations of affirmative fraud were included
in Invest Almaz's second anended conplaint, nor was this theory
of the <case identified in Invest Almz's proposed jury
instructions, final pretrial statenment, or opening argunent at
trial. Even when Invest Almaz finally asserted the clains at the
close of plaintiff's evidence, it did not do so directly.
| nstead, I nvest Almaz incorporated the clains intoits opposition
to Tenple-Inland's nmotion for judgnent as a matter of |[|aw,
accusing Tenple-Inland of “m sreading Invest Almaz's theory of
the case” by “ignoring” the affirmative m srepresentation cl ai ns.

At the hearing on its notion, Tenple-Inland commented
that the clainms had never been pl eaded, even though, under the
Rul es, they needed to be pleaded “with some specificity.”
Tenpl e-Inland did not, however, expressly contend that the
i nclusion of the clainms would be prejudicial. Invest Al nmaz, for
its part, did not dispute that the clainms were being raised for
the first time. However, it argued that all it was requesting
was anmendnent of the pleadings to conformto the evidence al ready

i nt roduced. I nvest Almaz contended that doing so would not
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prejudi ce Tenple-Inland because the affirmative fraud clains
| argely tracked the conceal nent cl ai ns.

At the concl usion of the hearing, the magi strate judge
deni ed I nvest Almaz' s request to add the affirmative fraud cl ai ns
to the case, holding that their last mnute inclusion would be
prejudicial to Tenple-Inland “in view of the very special fraud
pl eading requirenents of [Fed. R Civ. P.] Rule 9.7 The
magi strate judge did not refer to specific evidence of prejudice,
other than the “untineliness” of the effort to anend.'® On
appeal, Invest Almaz argues that it should have been allowed to
anend its pleadings to include the affirmative fraud count, in
view of the liberal policies governing amendnments to conform
pl eadi ngs to the evidence contained in Fed. R Civ. P. 15(b) and
the magistrate judge's failure to cite evidence that Tenple-
I nland would be prejudiced by the anendnent. Tenpl e- 1 nl and
responds that Invest Almaz failed to nove to amend its pl eadi ngs
bel ow, thus waiving this argunent, or, in the alternative, that
Tenple-Inland is entitled to judgnent as a matter of |aw on the

merits of the affirmative fraud cl ai ns.

18 The magistrate judge also stated that, in his view,
omtting the clainm would not prejudice Invest Al nmaz, because
the all eged affirmati ve m sstatenents coul d equally be construed
as actionable partial disclosures.
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As a threshold matter, we find Tenpl e-Inland s argunment
that Invest Almaz failed to preserve the issue of anmendnent of
its pleadings unpersuasive. Al t hough Invest Almaz chose to
broach its affirmative fraud clainms for the first tinme in its
opposition to Tenple-Inland's notion, Invest Alnmaz’'s counsel
clearly indicated at the hearing that it w shed to anmend the
pl eadings if the magistrate judge thought it necessary. I n
addi tion, the magistrate judge hinmself framed his decision as a
denial of Invest Alnmaz’'s request for |eave to anend. | nvest
Almaz’s appeal of the denial of leave to anmend is therefore
properly before us.?

We turn to the merits of Invest Almaz's argunent gui ded
by the follow ng principles. “While leave to amend shall be

freely given when justice sorequires . . . the |iberal amendnment

19 Al t hough it does not change our conclusion, we note
that Invest Almaz’s characterization of what the nmgistrate
judge did is not, strictly speaking, correct. | nvest Al naz
plainly believes it requested -- and was inproperly denied --
leave to anmend its pleadings to conform with the evidence
pursuant to Fed. R Civ. P. 15(b). However, Rule 15(b) applies
under only two circunstances: when an i ssue not contained in the
pl eadings is tried by consent (express or inplied) of the
parties, or when a party objects to evidence as outside the
pl eadi ngs and the court exercises its discretionary right to

al l ow anendnent. Neither circunstance is present here,
indicating that the nmagistrate judge's decision actually was
rendered pursuant to Fed. R Civ. P. 15(a). Because the

arguments made by Invest Almaz are al so rel evant in the context
of Fed. R. Civ. P. 15(a), this error is not fatal to Invest
Almaz' s appeal on this issue.
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policy prescribed by Rule 15(a) does not nmean that | eave will be

granted in all cases.” Acosta-Mestre v. Hilton Int'l of P.R

Inc., 156 F.3d 49, 51 (1st Cir. 1998) (internal citations and
gquotation marks omtted). “Anong the adequate reasons for

denying | eave to anend are 'undue delay' in filing the notion and

"undue prejudice to the opposing party' by virtue of all owance of

the notion.” ld. (quoting Foman v. Davis, 371 U.S. 178, 182
(1962)). Furthernore, “when considerable time has elapsed
between the filing of the conplaint and the notion to anend, the

movant has the burden of showing sonme valid reason for his

negl ect and del ay.” Acosta- Mestre, 156 F.3d at 52 (quoting

St epani schen v. Merchs. Despatch Transp. Corp., 722 F.2d 922, 933

(1st Cir. 1983)) (internal quotation nmarks omtted). We al so
note that, in reviewing a decision denying |eave to anmend, we
accord significant deference to the decisi onnaker bel ow. Deni al
of leave to anend is reviewed only for abuse of discretion, and
we will affirmthe decision below*“if any adequate reason for the

deni al is apparent on the record.” Acosta-Mestre, 156 F.3d at 51

(quoting Grant v. News Group Boston, Inc., 55 F.3d 1, 5 (1st Cir.
1995)) .

We find that the magistrate judge's refusal to all ow
amendnment withstands I nvest Alnmaz's challenge. W concede that

the magistrate judge's finding of prejudice could have been
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acconmpani ed by a clearer explanation of its grounds than was
gi ven. 2° Nonet hel ess, we think the record adequate to sustain the
magi strate judge's conclusion. The fact that the theory
underlying the affirmative fraud counts had yet to be nore than
obliquely nmentioned, nonents before Tenpl e-Inland was schedul ed
to begin presenting its case, certainly supports an inference of
prejudice to Tenple-Inland s defense. The inference seens
particularly strong here, given that some of Tenple-Inland' s
testimony -- including the inportant testinony of Charles Kosa,
former president of Pathex and Tenple-Inland's first wtness --
was to be presented via videotaped deposition. Under the
circunstances, Tenple-Inland had a limted ability to adapt its
def ense on short order to counter Invest Almaz's new cl ai ns.

In addition, there is nothing in the record suggesting
that Invest Almaz net its burden of showing a “valid reason for

[its] neglect and delay” in proposing the anmendnent. Acost a-

20 | ndeed, it is possible to read the transcript to
suggest that, because of the pleading requirenments for fraud
clainms inposed by Fed. R Civ. P. 9, the magistrate judge sinmply
presumed that prejudice to Tenple-Inland would result from
I nvest Almaz's late inclusion of such claims. W do not believe
that any court has used Rule 9 to raise the Rule 15(a) bar in
this way and we are not inclined to do so now Cf. 6 Charles
Alan Wight, Arthur R MIler & Mary Kay Kane, Federal Practice
and Procedure 8§ 1300 & n.1 (2d ed. 1990) (stating that “[a]n
insufficient allegation of fraud or m stake is subject to the
i beral anmendnment provisions of Rule 15" and citing nunerous
cases all owi ng anmendnents to cure insufficient fraud pl eadi ngs).
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Mestre, 156 F.3d at 52. To the contrary, Invest Almaz's counsel
admtted at the hearing on Tenple-Inland's notion that the
affirmative fraud clains were raised at this late stage sinply
because it hadn't occurred to Invest Almaz to add them earlier

As we recently said, “[w]hat the plaintiff knew or should have
known and what he did or should have done are relevant to the
guestion of whether justice requires |eave to anend under this

di scretionary provision.” Leonard v. Parry, 219 F.3d 25, 30 (1st

Cir. 2000). Such considerations counsel against anmendnment here.

2. Judgnent as a WMatter of Law on Fraudul ent
Conceal nent  Count

| nvest Almaz's second anmended conplaint alleged that
Tenpl e-1nl and fraudulently failed to disclose a substantial
nunber of material facts regarding the plant. The all eged
om ssions fell into three broad categories: on ssions regarding
t he nonetary value of the plant (dubbed by the nagistrate judge
the “value” clainms); om ssions regardi ng all eged obsol escence of

the plant's equi pnent (the “obsol escence” clains); and om ssi ons

regar di ng envi ronnment al pr obl ens at t he pl ant (the
“environnental ” cl ains). Consistent with the elenments of
fraudul ent conceal ment, Invest Almaz alleged, with respect to

each om ssion: that the information was material; that Tenple-
Inland intentionally concealed the informati on despite having a
duty to disclose it; that Invest Al maz reasonably relied upon the
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onmi ssions; and that Invest Almaz was danaged as a result. See

MAC Fin. Plan of Nashua, Inc. v. Stone, 214 A 2d 878, 880 (N. H

1965) (summarizing the elenents of fraudul ent conceal nent); see

al so Batchelder v. Northern Fire Lites, Inc., 630 F. Supp. 1115,

1118 (D. N. H. 1986) (discussing, in a case applying New Hampshire
law, the requirenent that there be a duty to disclose and citing
cases).

At the close of Invest Almaz's case, Tenple-Inland
noved for judgnent as a matter of law with respect to all of
| nvest Almaz's fraud clainms. Follow ng a hearing, the magi strate
judge granted the motion, concluding, for each category of
all egations, that Invest Almaz had failed to introduce evidence
sufficient to establish that Tenple-Inland had intentionally
conceal ed the information in question:

[With regard to the environnental clains

there were -- the evidence is that there were
substantial negotiations as to who is to be
responsi ble for what. That in fact Pathex

was given and ultimately Invest Almaz was
given unfettered access to the plant and to
the property wth the full ability to
observe, to test. The fact that Aries [the
envi ronnent al consul tant hired by Pat hex] was
|late with regard to its test was because they
didn't get in and do the test before the snow
fell and they thenselves asked for an
extension; in other words, there was no
i ntentional conceal nent.

Wth regard to obsol escence, no reasonable
jury could determne that there was an
i ntentional conceal mrent of the obsol escence
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where in fact there was a full right by
Pat hex, which was in the equi pnent business,
to thoroughly inspect, nor even with respect
to I nvest Alnmaz, where |Invest Al maz sent two
engi neers to inspect the equipnent.

Wth regard to the value issue, there is no
evi dence from which a reasonable jury could
determne that there was an intentional
conceal ment of value, particularly wth
respect to all of the allegations of value,
vis-a-vis the Town of Clarenont, the court
takes judicial notice of the fact that all of
t hose docunents were public docunents on
record in the Town of Cl ar enont Tax
Assessor's office open to everyone in the
public. They were specifically referenced in
Exhibit Y [the appraisal prepared for Pathex
in Decenber 1993]. And in fact there was no
evi dence that the defendant ever represented
any value to Pathex or to I nvest Almaz. They
sinply negotiated a sales price.

On appeal, I nvest Al maz argues, unsurprisingly, that it
i ntroduced sufficient evidence with respect to each el enment of
fraudul ent conceal nent, and each category of om ssion, that a
reasonable jury could have found in its favor; therefore, the
magi strate judge erred in granting judgnment as a matter of |aw
for Tenple-1nland. In addition, Invest Almaz argues that the
magi strate judge's analysis nust be rejected because it proceeds
froma legal error: the magi strate judge assuned, for purposes of
hi s anal ysis, that any know edge obtai ned from Tenpl e-1nl and by
Pat hex was chargeable to Invest Al maz. I nvest Al maz cont ends
that it is not chargeable with such know edge under New Hanpshire
agency |aw because Pathex was a “faithless agent.” Tenpl e-
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Inland, in turn, argues that Invest Almaz's faithless-agent
def ense does not apply to this case and that the magi strate judge
was correct in concluding that no reasonable jury could find in
Invest Almaz's favor on the fraud clains. Because the
applicability of the faithless-agent defense is critical to our
review of the evidence, we address it first.

a. | nvest Almaz's Faithl ess- Agent Def ense

I nvest Almaz’s argunent that a principal is not
chargeabl e with knowl edge obtained by a “faithl ess agent” relies

on Boucouvalas v. John Hancock Mut. Life Ins. Co., 5 A 2d 721

(N.H 1939). In Boucouval as, the defendant insurer sought to be
relieved of its obligations under a |ife insurance policy
procured through the fraud of its agent. The agent, in
conpleting paperwork for an illiterate applicant, had
deliberately omtted information the applicant provi ded
concerning a serious illness. When the applicant died shortly
thereafter fromthe sanme ill ness, the insurer argued that it was
not chargeable with know edge of the plaintiff's illness and

t herefore not bound by the policy.
The New Hanpshire Supreme Court ruled for the

def endant, reversing an earlier decision, Donpcaris v. Ins. Co.,

123 A 220 (N.H. 1923), which had held that an insurer was

chargeabl e with knowl edge of a deceitful agent. In its decision,
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t he Boucouvalas court cited back to pre-Donpcaris precedent
hol di ng that “the principal is not charged with the know edge of
his agent when the latter 1is engaged in conmtting an
i ndependent, fraudul ent act on his own account, and the facts to

be inmputed relate to this fraudulent act.” Brookhouse v. Union

Publ'g Co., 62 A 219, 222 (N. H 1905); see also Warren v. Hayes,

68 A. 193, 194 (N.H 1907) (“The test, therefore, to determ ne
whet her an agent's know edge is to be inputed to his principal is
to inquire whether or not the agent was acting for the principal
when he did that in respect to which is sought to charge the
principal with his know edge.”). The court acknow edged that
there was no evidence of wongdoing by the applicant, but
nonet hel ess concl uded that he (or, inthis case, his beneficiary)
was entitled to no nore than a refund of prem unms paid. See

Boucouval as, 5 A . 2d at 724.

Al t hough Boucouval as has never been overrul ed, and has

been foll owed on at | east one occasi on, see LeC erc v. Prudenti al

Ins. Co. of Am, 39 A 2d 763 (N H 1944), we harbor some doubt

concerning its vitality and applicability to this case. In the
maj ority of jurisdictions, the law has evolved towards a
recognition that information given to even a fraudul ent agent
should normally be inputed to the principal, unless the third

party providing the information has notice that the agent is

- 40-



acting adversely or otherwi se colludes with the faithless agent.

See B. H denn, lnsured's Responsibility for False Answers

I nserted by Insurer's Agent in Application Follow ng Correct

Answers by Insured, or Incorrect Answers Suggested by Agent, 26

A.L.R 3d 6, 33-45 (1969 & Supp. 2000) (showi ng state courts to be
virtual ly unaninmus in holding that know edge of an insurance
agent will be inputed to insurer, despite fraud of agent, unless

the applicant has notice of the fraud); see also Restatenent

(Second) of Agency 8§ 282, cnt. d (adopting the same position as

a general principle of agency |aw). Whil e the New Hanpshire
Suprenme Court has not yet fornmally adopted this view, it has

expressed clear m sgivings about Boucouval as. See Miut. Benefit

Lifelns. v. Guette, 529 A 2d 870, 872-73 (N.H 1987) (concedi ng

t hat the Boucouvalas rule “acts harshly as to [those] who fall

prey to devious agents” and noting public policy reasons

supporting its reversal, but concl udi ng t hat fact ual
circumstances of the case -- including evidence of collusion
between the applicant and agent -- *“[did] not furnish an

appropriate basis for returning to the rule of Donpbcaris”); see

also Perkins v. John Hancock Mut. Life Ins. Co., 128 A 2d 207,

208 (N.H 1956) (questioning whether, in light of Boucouval as,

New Hanpshire insurance |law “permts the issuance of a policy to

bind the insurer to the extent that reasonable person in the
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position of the insured would understand that it did” but
concluding that the problem was nore properly resolved by the

| egislature); Taylor v. Metro. Life Ins. Co., 214 A 2d 109, 113

(N.H 1965) (sanme). It also appears that Boucouval as has been

limtedtoits facts by the New Hanpshire Supreme Court: although

the pre-Donpcari s cases to which Boucouvalas refers involved a

range of factual circunstances, we find no subsequent case
applying the rule except in the context of duplicitous insurance
agents.

Nonet hel ess, given our obligation in diversity cases to
“determ ne the rule that the state Suprene Court woul d probably

follow ” Mores v. Greenberg, 834 F.2d 1105, 1107 n.3 (1st Cir.

1987) (internal punctuation marks onmitted), we find these doubts

to be insufficient grounds for ruling that Boucouval as is either

invalid or inapplicable. The New Hanpshire Supreme Court has not

seen fit to overrul e Boucouval as, and we cannot reasonably assune

that it would do so now, if it faced the issue directly. I n

addition, we find support for Boucouvalas' holding and its

applicability to the present facts in New Hanpshire's Uniform
Partnership Act (“UPA”), which states, in pertinent part:

Notice to any partner of any matter relating
to partnership affairs, and the know edge of
the partner acting in the particular matter,
acquired while a partner . . . operates as
notice to or know edge of the partnership,
except in the case of a fraud on the
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partnership commtted by or with the consent
of that partner.

N.H Rev. Stat. Ann. 8 304-A:12 (enphasis added).? The New

Hanmpshire Supreme Court |ooks to state partnership law in

deci ding cases involving joint ventures. M am Subs Corp. v.

Murray Famly Trust, 703 A 2d 1366, 1370 (N.H 1997). Al though

this provision of the UPA has not been given an authoritative
reading by the New Hampshire Supreme Court, we find its plain
| anguage sufficiently persuasive to outweigh our doubts

concerning the applicability of the rule of Boucouval as.

Havi ng accepted that Invest Almaz's “faithless agent”
defense is available as a matter of New Hanpshire law, we stil
nmust determ ne whether there is sufficient evidence that Pathex
was engaged in a fraud against Invest Almaz to justify its
application here. Unli ke Invest Almaz, we do not consider the
issue free from dispute. VWhil e the Pathex former president,
Charl es Kosa, admitted that information regardi ng the plant was

not conveyed to Invest Al nmaz, Kosa suggested that this occurred

21 In its brief, Tenple-Inland points us to a second
provi sion of the UPA which could be read to take a different
view. This provision states in substance that each partner w ||
be consi dered an agent of the partnership whose acts bind the
partnership, unless the partner |acks authority for the act in
question “and the person with whom|[the partner] is dealing has
know edge of the fact that he has no authority.” N. H Rev.
Stat. Ann. 8 304-A:9. We think it clear that section 304-A: 12,
whi ch specifically concerns the inputation of know edge to a
partnershi p, governs here.
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because Pat hex believed the joint venture agreenment assigned it
primary responsibility for selecting, purchasing and preparing a
suitable plant. Nonet hel ess, we think enough evidence was
introduced to permt a reasonable jury to find that Pathex
intentionally withheld the information as part of an effort to
conceal from Invest Almaz the condition and value of the
facility. Therefore, for purposes of Tenple-Inland s notion for
judgnment as a matter of law, Invest Almaz should not have been
charged wi th knowl edge of information that was never revealed to
it by Pathex.

b. Judgnment as a Matter of Law

Al t hough we find that Invest Almaz was entitled to the
benefit of its faithless-agent defense for purposes of the Fed.
R Civ. P. 50(a) notion, this result is not conclusive on the
guestion of whether Tenple-Inland was entitled to judgnment as a
matter of | aw As we read it, the magistrate judge' s ruling
rested on two distinct grounds: first, that Tenple-Inland' s
grants of access to Pathex and/or Invest Almaz to inspect and
conduct tests negate any reasonable inference of fraudul ent
intent; and, second, that the availability of certain informtion

to Pathex or Invest Almaz negates the inference that there was
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ultimately any conceal nent. ?? | nvest Alnmaz's faithless-agent
defense plainly weakens the second rationale, but it does not
affect the first. Nor are we limted to uphol ding the magi strate
judge's conclusion only for the reasons actually invoked in his

ruling. E.qg., Hodgens v. Gen. Dynamics Corp., 144 F.3d 151, 172

(1st Cir. 1998) (noting, in the summary judgnment context, that
this court “[w]ill affirma correct result reached by the court
bel ow on any i ndependently sufficient ground made mani f est by the

record”); Acushnet Co. v. Mdhasco Corp., 191 F.3d 69, 80 (1st

Cir. 1999) (applying the same rule in reviewing a grant of
judgnment as a matter of law). We therefore proceed to the nerits
of Tenple-Inland' s Rule 50(a) notion.

We review a grant of judgnent as a matter of |aw de
novo, “under the same standards as the district court.” Katz v.

City Metal Co., 87 F.3d 26, 28 (1st Cir. 1996). |In so doing, we

“exam ne the evidence and all fair inferences in the |ight nost
favorable to the plaintiff and nay not consider the credibility

of witnesses, resolve conflicts in testinmony, or evaluate the

22 Wil e the |anguage of the magistrate judge's ruling
suggests that he viewed this evidence as undercutting

“conceal nent,” our reading of New Hanpshire precedent suggests
that it mght nore properly be viewed as underm ning |nvest
Almaz's ability to claim justifiable reliance. Ct. Cross v.

Lake, 441 A . 2d 1179, 1180 (N. H. 1982) (holding that a buyer's
know edge of the “true state of affairs” precluded the buyer
from claimng that he relied on seller's msrepresentations
concerning the acreage of a property offered for sale).
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wei ght of the evidence.” 1d. (quoting R chnond Steel, Inc. v.

P.R._Am 1Ins. Co., 954 F.2d 19, 22 (1st Cir. 1992)) (internal

punctuation marks omtted). At the same tinme, it remmins the
responsibility of the party with the burden of proof to present
“nore than a mere scintilla” of evidence inits favor; and to do
nore than “rely on conjecture or speculation” in support of its
position. Katz, 87 F.3d at 28. To the contrary, “[t] he evidence
of fered nust make the existence of the fact to be inferred nore

probabl e than its nonexi stence.” 1d. (quoting Resare v. Raytheon

Co., 981 F.2d 32, 34 (1st Cir. 1992)). W also bear in mnd the

plaintiff's burden of proof at trial. See Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 252 (1986) (“[T]he inquiry involved in

a ruling on a nmotion for sunmary judgnent or for a directed
verdict necessarily inplicates the substantive evidentiary
st andard of proof that would apply at the trial on the merits.”).
New Hanpshire comon | aw provides that fraud nust be proved by
“clear and convincing proof” and “will not be inplied from

doubtful circunstances.” Sheris v. Thonpson, 295 A 2d 268, 271

(N.H 1971); accord Snow v. Am Mdirgan Horse Ass'n, Inc., 686
A.2d 1168, 1170 (N. H 1997). Utimtely, we will affirm the
magi strate judge's ruling if we find that “as a matter of |aw,
the record would permt a reasonable jury to reach only one

conclusion as to that issue.” Katz, 87 F.3d at 28.

- 46-



Because our analysis differs with respect to each
category of allegedly concealed information, we treat them
separately, enploying, for sinplicity, the magistrate judge's
| abel s.

i Val ue

| nvest Almaz's conplaint alleges that Tenple-Inland
fraudul ently conceal ed three specific facts regarding the plant's
val ue: the “book value” of the Clarenont OSB plant (carried in
Tenple-Inland's internal records as $2.4 mllion); the fair
mar ket value of the plant (calculated by Tenple-Inland for tax
assessnment purposes as $1.6 mllion); and the “fact” that Tenpl e-
I nl and could not have realized $5 mllion on a sale of the
equi pment at aucti on.

We think that the trial record provided an adequate basis from
which a reasonable jury could have concluded that the all eged
“facts” were true and known to Tenpl e-Inland, were not discl osed
by Tenple-Inland to either Pathex?® or Invest Al maz, and were
material to Invest Almaz. However, we find that |Invest Al maz has

presented no legally sufficient grounds for concluding that

23 Pat hex eventually |earned at |east the narket val ue
through 1its independent appraisal, a fact on which the
magi strate judge apparently relied in determ ning that there was
no conceal ment. However, there is no evidence that Pathex
passed the information up to Invest Al nmaz and, because of our
concl usion on the agency issue, we do not charge |nvest Al naz
with this know edge.
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Tenpl e-1 nl and was under any duty to reveal the information in
guesti on.

In New Hanpshire, as el sewhere, liability for
fraudul ent conceal nent does not arise in the absence of a duty of

di scl osure. Batchelder, 630 F. Supp. at 1118 (“[F]Jor a failure

to disclose to be actionable fraud, there nust be a duty arising
fromthe relation of the parties to so disclose.”); Benoit v.
Perkins, 104 A 254, 256 (N.H 1918) (“[T]he fraudul ent
conceal ment of known facts with intent to m slead, and which in
fact does mslead, . . . does not constitute actionable fraud,
unl ess there be some obligation which the |law recognizes to

di sclose the facts concealed.”); see al so Rest at enent (Second) of

Torts 8 551(1). Invest Almaz does not dispute this, but instead
argues that, under the circunstances of this case, Tenple-Inland
acquired such a duty. | nvest Almaz's first rationale is that
Tenpl e-Inland’s invitation to representatives of the Russian
conpany to tour the plant, acconpanied by the offer to answer

“any questions,” by itself gave rise to an obligation fully to
di scl ose information regarding the condition and value of the
pl ant . However, Invest Almz provides no support for this

curious contention. Nor are we aware of any cases suggesting

that, sinmply by inviting a prospective purchaser to tour a
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property, a seller assumes an obligation to volunteer its own
views as to the property's val ue.

| nvest Almaz's second contention is that Tenple-Inland
made “partial disclosures” concerning value which gave rise to a
duty of full disclosure. Of the exanples of such statenents
of fered, only one nerits discussion.?* At trial, Invest Al nmaz
pl ayed a vi deot aped deposition of I nvest Alnmaz's president, Yurij
Zepaval ov. Zepaval ov testified that Viktor Tikhov — one of the
| nvest Al maz engi neers who toured the plant -- told Zepaval ov
t hat he had asked tour guide Earl Taylor about the price of the
pl ant, but Taylor provided “no response” and, instead, “evaded
the question.” Al t hough plainly hearsay, this statenent
apparently entered the record because Tenple-Inland s counse
failed to object at the appropriate tine.

Assunmi ng, wthout deciding, that this statement is

appropriately part of the record for purposes of our review, we

24 The ot her exanpl es of “partial disclosures” offered --
Tenpl e-1nl and's al |l eged descriptions of the plant as in “good
condition” and “well maintained” -- are frivolous. W do not

believe that such statements could reasonably be seen as
i ndicative of value and, therefore, could not create a duty of
further disclosure. Furthernore, these statenents are exactly

the kind of “loose general statenents made by sellers in
commendi ng their wares” upon which purchasers are not entitled
to rely. Rest at ement (Second) of Torts § 542, cnt e; accord

Si pola v. Wnship, 66 A 962, 966 (1907) (noting that purchasers
are not entitled to rely on “nmere general comendations or
expressions of opinion” made by a seller).
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think it insufficient to support a finding that Tenple-Inland
acquired a duty of disclosure with respect to val ue. I nvest
Almaz points to no case, and we are aware of none, suggesting
that nerely not answering a question, wthout nore, creates a
duty of disclosure.?® \While there is precedent in New Hanpshire
case |law for the proposition that a vendor offering a deceptive
opinion as to value may be liable in fraud, nothing in the
deposition testinony indicates that Taylor gave an opinion of
val ue, ?® or, indeed, even knew the sale price of the plant.

Conpar e Shaf master v. Shaf master, 642 A 2d 1361, 1364 (N. H 1994)

(holding that a defendant's inclusion of incorrect opinions of
value in a financial statenent submtted as part of divorce
proceedi ng was fraudulent). W therefore conclude that Tenple-
I nl and had no duty to disclose the information respecti ng val ue
it is charged with concealing and that judgment as a matter of

| aw was appropriate with respect to these allegations.

25 We acknow edge that there are circunstances in which
silence could be deceptive, as, for exanple, when the party
asking the question states its own understanding as to a fact
and the respondent's silence could be taken as assent. Not hing
in the deposition testinmny suggests that Tikhov understood
Tayl or' s response, whatever it actually was, to contain any such
i mplication.

26 In this context, we note that the jury also heard the
vi deot aped deposition of Vladimr Senkin, the other Invest Al naz
engi neer on the tour. Senkin stated that he inquired as to the
price of the equipnment of Taylor, and Taylor responded that he
“had no information about that.”
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ii. bsol escence

Seven of Invest Almaz's allegations of conceal nent
relate to the “obsol escence” issue. According to Invest Al maz,
Tenpl e-1nl and i nproperly failed to reveal that the plant was “not
capabl e of manufacturing OSB above cost in the current or
f oreseeabl e market”; the plant was “econom cally and functionally
obsol ete”; the plant was cl osed because it | ost noney; the plant
was “one of the oldest OSB lines in Anmerica”; the plant was
characterized by Tenple-Inland's CEO as “econonically not
viable”; the prior owner of the plant had gone bankrupt; and
Tenpl e- 1 nl and “knew as early as 1990" that the plant would “never
make noney.”

We have some doubt as to whether all seven of these
all egations were seriously advanced below or are neaningfully
pressed on appeal. Nor do we think that I nvest Al nmaz's evidence
supports the full breadth of these allegations. However, we find
evidence in the record fromwhich a reasonable jury could infer
the truth of what we take to be the core of these allegations:
t hat Tenple-Inland' s Cl arenont plant was old and, at least inits

current |ocation and configuration, unable to make a profit;?

21 Several pieces of evidence indicated that the plant's
ability to upgrade to conpete was |limted by the size of the
exi sting buildings and the site on which it was | ocated. No

evi dence was introduced concerning the equipnent's ability to
operate profitably in any other |ocation.
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that its unprofitability was due in part to | ong-termchanges in
the regul atory regime and market in which it operated, including
conpetition from newer, larger OSB plants able to operate with
| ower costs; and that Tenple-Inland closed the plant because it
was | osi ng noney.

| nvest Almaz al so i ntroduced evi dence general ly tendi ng
to show that information of this kind was not reveal ed to Pat hex
or Invest Almaz by Tenpl e-1nl and. ?® However, on this point |Invest
Almaz's position was contradicted in part by an adm ssion by
Vladimr Senkin. |In his videotaped deposition, Senkin testified
that he was told by Earl Taylor that the plant was cl osed because
it was “loss-making” and “could not make a profit,” a fact that
Taylor allegedly attributed to increases in the price of
obtaining tinber. |In addition, the record indicates that Tayl or
in fact told the Russian engi neers that the pl ant began operation

in 1981. 2°

28 Here, again, it 1is <clear that Pathex eventually
obtained much of this information through its appraisal, but
there is no evidence that Pathex reported it to Invest Al nmaz.

29 This fact appears in notes taken by Invest Alnmz
engi neer Ti khov during the tour on Tikhov's copies of witten
materials distributed by Taylor at that tine. These materials,
including the notes, were introduced during plaintiff's case,
al though the translation of Tikhov's notes was not placed in
evidence until after Invest Almaz rested its case.
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To establish the materiality of the conceal ed
information, Invest Almaz introduced videotaped testinony of
presi dent Zapeval ov. Zapevalov's testinony with respect to the
materiality of the plant's all eged obsol escence, however, was not

particularly helpful to Invest Almaz, as the follow ng colloquy

i ndi cat es:

Q Were you ever told that production
costs at the plant had exceeded the
mar ket price for the product?

A. No, | was never been told [sic]

t hat .

Q And when your representatives visited
the plant in October 1993 were they
told that?

A. No, they were not told that, but you
have to bear in mnd that the
production cost in the United States
can differ from that in Russia, but
nevert hel ess nobody told us about the
production price and the fair market
val ue of the product.

Q If you had been informed of those
facts, would it have made a difference
to you?

A. For us the npbst inportant is the

production cost in Russian conditions,
not in the United States, because we
paid [sic] differently for
electricity, f or everything which
conprises the production cost.

Zapeval ov Dep. p. 50-51(enphasis added). No other testinony was

introduced directly bearing on the materiality of the plant's
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obsol escence to Invest Almaz, although there was wtness
testi nony and docunentary evidence concerning the performance
expectations Invest Almaz had for the rebuilt, relocated plant.

For the reasons discussed with respect to Invest
Almaz's value clains, we do not think that Tenple-Inland was
under any general duty to disclose the information regarding
obsol escence that Invest Alnmaz clainms was conceal ed. It is
apparent from Invest Almaz's all egations, and, indeed, conceded
inlnvest Almaz's brief, that the term®obsol escence” is nmeant to
refer only to the alleged inability of the equi pment to produce
OSB profitably, not to any defects affecting its operation. See
Pl's. Br. at 48 (“The equi pnment was not obsolete in the sense
that it did not work; it was obsolete in the sense that it was
econom cally inefficient and could not make OSB at a conpetitive
price.”). Furthernmore, as Invest Alnmaz's evidence regarding
obsol escence indicates, the unprofitability of the plant was the
result of circunstances -- such as increased energy and pol |l ution
control costs and the devel opnent of |larger, nore cost-effective
plants -- external to the equipment itself. | nvest Al maz has
identified no precedent, and we are aware of none, obligating a
seller as a general matter to reveal this kind of information,
whi ch appears relevant primarily to the suitability of the

equi prent for purposes and under conditions about which |nvest
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Almaz plainly had superior know edge. Such a duty seens
particularly i nappropriate here, where it was understood that the
equi prent would be put into operation only after extensive
nodi fi cati on.

| nvest Al maz has a stronger case that a limted duty of
di scl osure arose as a result of Taylor's alleged coments to the
effect that high tinber costs nmade the plant unprofitable. As
noted above, the evidence at trial pointed to several other
reasons why the plant could not nake noney. G ven this, Taylor's
statenments coul d be construed as a “partial disclosure” requiring
further clarification concerning the reasons why the plant

cl osed. See, e.q., Dawe v. Am Univ. Ins. Co., 417 A.2d 2, 4

(N.H 1980) (“[P]artial disclosure may give rise to a duty to
fully disclose when the partial disclosure, standing alone, is
deceptive.”).

Utimately, however, we do not think that this |ine of
argument could have succeeded. First, it is not clear that
| nvest Almaz actually contends on appeal that Tenple-Inland s
duty to disclose obsolescence arose in this way.3 |nstead
| nvest Almaz appears to rely on the sane general grounds already

considered and rejected as creating any duty of disclosure with

30 It seens sonewhat clearer that Invest Almaz did raise
this argunent in its opposition to Tenple-Inland's nmotion for
judgnment as a matter of |aw.
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respect to the “value” allegations. W consider it telling that
I nvest Almaz introduced no evidence in its affirmative case
indicating that the informati on Tayl or gave was actually false,
that Tayl or intended to
nm sl ead the Russian representatives by his statement, or that
anyone el se at Tenpl e-Inl and knew what Taylor told I nvest Al maz. 3!
I n addition, we do not believe that a reasonable jury
could find on this record “clear and convincing” evidence that
the information Tenple-Inland arguably came under a duty to
di scl ose was material to Invest Almaz. As Zepaval ov' s deposition
testinmony plainly states, Invest Alnmaz's concern was with the
ability of the equipnent to operate profitably in its new
| ocati on. Yet none of the reasons for the plant's
unprofitability introduced as part of Invest Almaz's case are
ultimately germane to that question. Zepaval ov specifically
acknow edges that the costs of production, which were the primary

reasons for the plant's unprofitability in the United States,

woul d be conpletely different in Russia. It is also far from
self-evident that, in Russia, the plant would be directly
81 This is particularly surprising because Taylor was

|ater called as a witness for Tenple-Inland and I nvest Almaz's
counsel cross-exam ned himat sonme | ength about the possibility
t hat he m ght have been biased in the informati on he gave | nvest
Al maz. Had I nvest Alnmaz wanted to put Taylor's intention at
issue, we think it would not have rested its own case w thout
attenmpting to develop this testinony.
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conpeting with the same kinds of higher-volune facilities
apparently dom nating the North American market.3 |nvest Al nmaz
i ntroduced no evidence suggesting that parallels could be drawn
bet ween Russian and North Anmerican conditions, nor did it
i ntroduce any ot her evidence fromwhich it could be inferred that
the equi pment could not be operated at a profit in Russia, or
that it could not be rebuilt to neet the standards called for in
the joint- venture agreenent. Absent such evi dence, we thi nk any
argument that the inproperly conceal ed informati on was materi al
to Invest Almaz woul d rest on sheer specul ation.

For the foregoing reasons, we think judgnment as a
matter of |aw was appropriately granted with respect to the
obsol escence al | egati ons.

iii. Environnental Probl ens

| nvest Almaz's final allegation of fraud asserts that
Tenpl e-1 nl and conceal ed “significant environmental problens at
the plant, including the presence of hazardous and non-hazardous
wast e, chem cal pollution, and radioactive material.” Like the
magi strate judge, who characterized the environnmental issue as a
“red herring,” we view this allegation wth particular

skepticism While there were clearly environnental problens at

32 In fact, Zepavalov testified that, at least in 1993,
there were no OSB plants operating in all of Russia.
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the plant -- including both historical nonconpliance wth
envi ronment al regul ati ons and present contam nation of site soils
and sedinments -- we find it hard to discern how those problens
were relevant to the equi pnent purchase Invest Al maz hoped to
acconplish.® Invest Alnmaz does not appear to argue that the
equi pnment itself was contam nated. Nor does Invest Al maz point
to evidence suggesting that the plant was incapable of being
operated in a non-polluting manner. Indeed, as we read the
record, the environmental issues were only evaluated so that
Pat hex coul d deci de whether or not to purchase the property on
whi ch the plant was built, an aspect of the transacti on unrel ated
to the joint venture' s purposes.

Furthernmore, we think that the magistrate judge was
plainly correct in concluding that, in view of the extensive
interactions between Pathex and Tenple-Inland regarding the
envi ronnental issues, no reasonable jury could find that Tenpl e-

I nl and i ntentionally conceal ed environnental informationin order

33 We acknow edge that |Invest Al maz president Zepaval ov
testified in his deposition that the environnental problens at
the plant woul d have been of inportance to him However, this
does not automatically establish the mteriality of this
information as a matter of |[|aw If it were objectively
unreasonabl e for Zepavalov to consider such information “in
determning his <choice of action in the transaction,”
Rest at ement (Second) of Torts § 538(1)(a), materiality would
require a showing that Tenple-Inland knew, or had reason to
know, that Zepavalov nonetheless viewed the information as
critical to his decision, id. 8§ 538(1)(b).
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to defraud either Pathex or Invest Almaz. See Hall v. Merrinmack

Mut. Fire Ins. Co., 13 A 2d 157, 160 (N.H. 1940) (fraud requires

a “deliberate falsehood . . . made for the purpose or with the
intention of causing the other party to act upon it”).

Uncontradi cted evidence in the record shows that the exi stence of
environmental problenms at the facility and the parties'

respective obligations for anal yzi ng and resol vi ng t hose probl ens
were discussed throughout the negotiations between Pathex and
Tenpl e- 1 nl and, beginning, at latest, by md-July 1993 -- before
Pat hex entered into the option agreenent with Tenpl e-1nl and and
wel | before Invest Almaz signed the joint-venture agreement. |t
is also beyond dispute that Pathex fully wunderstood the
i nportance of undertaking its own environnental assessnent to
determ ne the full scope of the environmental problens at the
pl ant,3 and there is no evidence that Tenple-Inland sought to
i npede the assessnments performed for Pathex by Aries.?®

Furthernmore, the record indicates that Pathex and Tenpl e-Inl and

34 I n fact, | nvest Al maz' s attor ney elicited
uncontradicted testinony from Tenple-Inland General Counsel
Vor pahl indicating that responsibility for environnenta

investigation was a critical conmponent of the successive drafts
of the option agreenent and Asset Purchase Agreenent, and that
Tenpl e-1 nl and took the position throughout that Pathex should
make an i ndependent investigation.

35 To the contrary, the contents of the assessments make
clear that Earl Tayl or, at | east, provi ded significant
information to Aries.
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continued to discuss the results of these environmental surveys,
the progress of Tenple-Inland s cleanup efforts, and the inpact
of environnental issues on the final shape of the Asset Purchase
Agreenment, throughout the option period. In our view, this
uncontradicted evidence of extensive, ongoing discussions
regardi ng environnental matters, begun before any agreenment was
signed and cul mnating in an unfettered opportunity to discover
the true state of affairs prior to purchasing the property,
precludes any reasonable jury from finding that Tenple-Inland
intentionally conceal ed any environnmental problens the plant may
have had. 36

Invest Almaz's argunents against this result are
unper suasi ve. I nvest Almaz first suggests that giving Pathex
noti ce of the environnmental problens and the opportunity to | earn
nore was not sufficient to avert a finding of fraudul ent
conceal nent . | nstead, Invest Almz argues, Tenple-Inland was

obliged to disclose the full environnmental history of the plant

36 We acknowl edge t hat I nvest Al maz sought to devel op, and
to sonme m nor extent succeeded in devel oping, evidence to the
effect that Tenple-Inland may have had a notive to “cut corners

and shade the truth in order to sell.” For exanple, Invest
Almaz elicited testinony indicating that Tenple-Inland was
incurring substantial carrying costs on the facility. In the

face of the overwhel m ng evidence indicating that Tenple-Inland
did reveal the existence of environnental problens at the plant,
we do not think Invest Almaz's circunstantial and specul ative
evidence of a possible “notive” creates a trialworthy dispute
concerning Tenple-Inland' s intent.
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and to do so from the outset. Invest Almaz offers no
precedential support for this proposition, which strikes us as
whol |y at odds with established business practice. Wiile we can
certainly imagine circunstances in which notice and an
opportunity to inspect would be inadequate -- as when the party
providing notice intentionally msdirects the other party or

prevents it from conpleting an investigation, see Bergeron v.

Dupont, 359 A.2d 627, 629 (N.H 1976) (plaintiff's own
investigation not a defense to msrepresentation when the
investigation was restricted by bad weather and by defendant's
request that it be curtailed) -- we think it nore generally the
case that accepting such an opportunity prevents a party from
|ater claimng that it acted in reliance on an adverse party's

representations. See Restatenent (Second) of Torts § 547(1)

(“[T] he maker of a fraudulent m srepresentation is not liable to
anot her whose decision to engage in the transaction that the
representation was intended to induce . . . is the result of an

i ndependent investigation by him”); see also Sipola, 66 A at

966 (noting that, although there is generally no duty of

purchaser to i nvestigate the truthful ness of representati ons made
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by a seller, such a duty ari ses when the purchaser has “know edge
of his own, or of any facts which would excite suspicion”).?

| nvest Almaz's second argunent is that, notw thstanding
Tenpl e-1 nl and's above-board dealings with respect to Pathex,
Tenpl e-Inland remains liable vis a vis Invest Al naz, because it
failed to disclose the environnmental problenms at the plant during
the tour and Invest Almaz relied on that omssion to its
detrinment by signing the joint-venture agreenent. Under this
t heory, Tenple-Inland's disclosures to Pathex are not evi dence of
Tenpl e-1nland' s | ack of fraudul ent intent, because Tenpl e-1nl and
was engaged in a separate fraud against | nvest Al maz
specifically. The problem with this contention is that it
presunes a degree of coordination between Pathex and Tenpl e-
I nland for which there is sinmply no evidence. To concl ude that
Tenpl e-1nl and i ntentionally defrauded | nvest Almaz al one, a jury
woul d seemngly have to find that Tenple-Inland wthheld the
envi ronnental information know ng that Pathex also had not and

woul d not reveal it; know ng that Invest Al maz was about to sign

87 Also relevant in this context is the fact that both
parties were experienced business entities, clearly having the
capacity to evaluate the information available to them See
Smith v. Pope, 176 A 2d 321, 324 (N.H 1961) (noting that, in
determ ni ng “whether the plaintiffs were justified in accepting
t he defendant's statenments at face value” the court applies “an
i ndi vi dual standard, based upon [the plaintiffs'] own capacity
and know edge”).
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a deal commttingitself to this plant (although the option clock
still had time to run); and expecting and intending that I|Invest
Almaz would rely on these oni ssions. Al t hough I nvest Almaz's
briefs assert that such collusion occurred, the evidence
presented at trial does not begin to support this elaborate chain
of inferences.

| ndeed, we think it questionable whether a reasonable
jury could conclude that Tenple-Inland even wthheld the
exi stence of environnental concerns fromlnvest Al maz during the
tour. The packet of witten information given to Invest Almz's
representatives by Earl Taylor specifically nmentions that the
pl ant equi pnent i ncl udes gauges cont ai ni ng radi oacti ve materi al s;
that the plant used phenol fornmal dehyde as a binder; and that
Tenpl e-1nland contracted with an entity named Jet Line for
envi ronnental services relating to hazardous waste, oil in the
ponds and druns of waste at the facility. This information would
appear sufficient to put Invest Almaz on notice and therefore to

def eat any claimof reliance. See Sipola, 66 A. at 966. At the

very |least, we consider the fact that Taylor handed out this
information fatal to any argunment that Tenple-Inland intended to

conceal the plant's environmental problens during the tour.
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G ven the foregoing, we conclude that judgnent as a
matter of |aw was properly granted with respect to this fina
group of allegations of fraudul ent conceal nent.

C. Ai di ng and Abetting

I nvest Almaz's final claim of error concerns the
instructions given the jury with respect to the know edge el enent
of the tort of aiding and abetting a breach of fiduciary duty.
The magistrate judge, following the majority of jurisdictions
recogni zing this tort, concluded that Invest Almaz had to prove
t hat Tenpl e-1nl and had actual know edge t hat Pat hex was breachi ng
a duty to Invest Almaz. |Invest Al nmaz argued bel ow, and presses
on appeal, that a constructive know edge i nstruction should have
been given.

It is undisputed that, as the nmagistrate judge found,
t he New Hampshire Suprene Court has yet to expressly consider
whet her to adopt the tort of aiding and abetting a breach of
fiduciary duty. It was therefore the magistrate judge's duty to
det ermi ne whet her New Hanpshire's Suprene Court woul d recogni ze
the tort and how that Court would define the elenments of the

cause of action. See Moores, 834 F.2d at 1107. The magi strate

judge, in aruling that has not been appeal ed, concl uded that the
New Hanpshire Supreme Court would recognize the tort, and would

adopt a version incorporating the principles of aiding and
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abetting liability set forth in the Restatenent (Second) of

Torts. See Restatenment 8§ 876(b) (“For harmresulting to a third

person fromthe tortious conduct of another, one is subject to
liability if he . . . knows that the other's conduct constitutes
a breach of duty and gives substanti al assi stance or
encouragenent to the other so to conduct hinmself . . . .7).
Followi ng other jurisdictions relying on these principles, he
held that the tort would require Invest Almaz to prove three
el ements: (1) a breach of fiduciary obligations by Pathex; (2)
knowi ng i nducenent or participation in the breach by the Tenpl e-
I nland; and (3) damages to Invest Almaz as a result of the

breach. E.g., S & KSales Co. v. Nike, Inc., 816 F.2d 843, 847-

48 (2d Cir. 1987) (applying New York |law); Spinner v. Nutt, 631

N. E. 2d 542, 546 (Mass. 1994).

Wth respect to the “knowl edge” el ement, the magi strate
judge noted that, in the mpjority of jurisdictions recognizing
the tort, actual know edge of the breach of fiduciary duty is
requi red. Concl uding that the New Hanpshire Supreme Court woul d
adopt the mpjority rule on this issue, he instructed the jury as
fol |l ows:

In the context of this <claim to act

know ngly neans to act with actual know edge.

This means that Invest Almaz nust prove that

Tenpl e- 1 nl and actually knew two things: That

Pat hex owed a fiduciary duty to I nvest Al maz,

and that Pathex was breaching that duty. It
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is not enough for Invest Almaz to show that
Tenpl e- 1 nl and woul d have known these things
if it had exercised reasonabl e care. However
: it is not required to show that Tenpl e-
I nland acted with an intent to harm | nvest
Al maz.

| nvest Almaz's position, below and on appeal, is that the
magi strate judge should instead have followed a Second Circuit

case enploying a constructive know edge standard. See Di duck v.

Kaszycki & Sons Contractors, lInc., 974 F.2d 270, 283 (2d. Cir

1992) (holding that “[a] defendant who is on notice that conduct
violates a fiduciary duty is chargeable with constructive
know edge if a reasonably diligent investigation would have
reveal ed the breach”). I nvest Almaz further argues that the
magi strate judge's error entitles it to a newtrial on the aiding
and abetting count. Because Invest Al maz properly preserved its
objection to the actual know edge standard at all appropriate
points below, its request for a new trial wll be considered
under the harm ess-error standard of Fed. R Civ. P. 61 if the
actual know edge instruction is determ ned to be incorrect. See

Beatty v. Mchael Bus. Mach. Corp., 172 F.3d 117, 120 (1st Cir.

1999).

W find no error and therefore do not reach the
harm ess error anal ysis. As is clear from Diduck itself, the
constructive know edge standard adopted in that case reflected
uni que factual and policy considerations not rel evant here. The
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Di duck rule was devel oped by the Second Circuit as part of a
federal common law right of action against non-fiduciaries
arising under the Enployee Retirement Income Security Act of
1974, 29 U.S.C. 88 1101 et seq. as anended (ERISA). See id.

Fol | owi ng ERI SA precedent, the court | ooked to trust case | aw and

provisions of the Restatenment of Trusts in devising its

constructive know edge rule. See Chenung Canal Trust Co. V.

Sovran Bank/Maryland, 939 F.2d 12, 16-18 (2d GCir. 1991)

(concluding that Congress intended the courts to “fill any gaps
in [ERISA] by looking to traditional trust |aw principles”); see

also Diduck, 974 F.2d at 283 (noting Restatenment rule that a

def endant may be chargeable with notice either as to fiduciary's
status as trustee or that trustee is commtting breach of trust)

(citing Restatenent of Trusts § 326, cnt. b); 1d. (noting

Restatement rule that a defendant on notice is chargeable with

constructive know edge if a reasonable investigation would have

reveal ed the breach) (citing Restatenment of Trusts § 297, cnt.

a). It is readily apparent that Di duck's constructive know edge
hol di ng has not been considered, even by courts in the Second
Circuit, to alter the actual know edge standard applied in other

contexts. See, e.qg., Kolbeck v. LIT Am, Inc., 939 F. Supp. 240,

246 (S.D.N. Y. 1996), aff'd, 152 F.3d 918 (2d Cir. 1998)

(unpubl i shed tabl e decision) (distinguishing Diduck and hol di ng
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that, in cases of aiding and abetting a breach of fiduciary duty

ari sing under New York common | aw, the actual know edge standard

remains in force). We find nothing in Invest Alnaz's unsupported

argunments renotely adequate to convince us that this unique rule

woul d be applied by the New Hanpshire Supreme Court to this case.
I V.

Havi ng i nvested over $6 mllion in a transatl antic deal
that ultimately came to naught, Invest Almaz's effort to recover
sone part of what it |ost is understandable. However, we find no
error in the magi strate judge's rulings and concur that the facts
of this case ultimately do not support a judgnment against this
def endant on the theories proposed. The judgnment of the district
court is affirmed in all respects.

It is so ordered.
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